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THE WORKINGS OF THE INTERSTATE COM- 
MERCE LAW. 

The career of the Interstate Commerce Commission has 
been equally remarkable whether looked at as a matter 
of history, of law, or of political economy. Its work has 
been a surprise both to its advocates and its opponents. 
Instead of being an administrative body whose chief duty 
it was to suspend the operation of certain sections of a 
particular statute, it has given a series of judicial decisions 
which are read and quoted as authority, — not on the 
meaning of the Interstate Commerce Act only, but on 
general questions of transportation. Never, perhaps, has 
an important body of new law been so rapidly created 
and so generally obeyed. The authority of the Interstate 
Commerce Commission was as indefinite as that of the 
English Commission established in 1873, and its depart- 
ure from accepted legal traditions has been much wider. 
Yet the American Commission has done more work in 
making and settling questions of law in seven months 
than was accomplished by the English Commission in 
twice that number of years. A really sound principle, 
uttered by a public authority which commands respect, 
becomes law with surprising ease. A false principle, 
however often repeated, is evaded and nullified. 

The Interstate Commerce Act, as finally passed, con- 
tained four sets of provisions: 1. A reaffirmation of the 
common-law doctrine of equality of treatment, with cer- 
tain special provisions as to publicity and stability of 
rates, which should aid in securing such equality ; 2. The 
prohibition of a greater aggregate charge to or from an 
intermediate point than for the whole through route, — 
the so-called Short Haul Clause ; 3. The prohibition of 
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pools; 4. The establishment of a Commission to aid in 
enforcing the law, but with power to suspend the execu- 
tion of the Short Haul Clause in certain cases. 

The general provisions against discrimination were ac- 
cepted almost without debate. They simply affirmed 
some of the most elementary principles of justice, whose 
violation by short-sighted officials had given force to the 
public demand for railroad regulation. The railroad com- 
panies themselves did not oppose these sections. The 
better class of railroad managers and agents really de- 
sired to see these most serious abuses stopped ; the worst 
class rejoiced in the belief that this section of the law 
would be practically inoperative ; while the average rail- 
road man, who was neither better nor worse than his 
fellows, was quite content to concede this measure of 
restriction and this amount of authority to the United 
States courts, lest a worse thing should befall him. These 
sections, therefore, met with little opposition. Some com- 
plaint was made with regard to the enforced publicity 
and stability of rates, but it was not a ground of serious 
opposition to the bill. 

The short-haul clause attracted far more attention. 
This was no mere general restatement of common-law 
principles, but involved a specific prohibition of a certain 
form of local discrimination. It had been Mr. Reagan's 
intention to make this exceedingly stringent, and force 
the railroads to a system of charges which should not 
vary very greatly from equal mileage rates. The Senate 
bill, on the other hand, was so much milder in its require- 
ments that comparatively few of the railroad tariffs would 
have been seriously affected by it. No real compromise 
was possible between such divergent opinions. It was, 
however, possible so to modify the phraseology of the 
Senate bill as to give color to a more stringent interpre- 
tation than that which was really intended. This was 
what was actually done. Fearing that they could not 
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command a majority for any really definite provision on 
this head, the conference committee approved an indefi- 
nite one, which Mr. Cullom interpreted in one way, but 
which Mr. Reagan, with equal confidence, explained as 
meaning something entirely different. 

The clause against pools was, in some sense, foreign to 
the general tenor of the bill. Pools had been a means 
employed by the railroads for checking to a considerable 
extent those discriminations which the bill was designed 
to prevent. It is probable that those advocates of the 
House bill who thought about the matter at all, and did 
not vote from a general sentiment of distrust of the rail- 
roads, feared that, if pools were permitted, the railroads 
would comply with the requirements of the law by level- 
ling up their through rates rather than by levelling down at 
intermediate points. They desired and expected that the 
law should produce a reduction in rates, and feared that 
pools might be used to defeat that end. When forced to 
yield their point with regard to the Commission, the advo- 
cates of radical measures were able to insist all the more 
strongly on the clause against pooling. 

The provisions with regard to the Commission originated 
with the Senate committee. Mr. Reagan and the majority 
of his colleagues in the House were opposed to them. It 
was thought that such a Commission, with discretionary 
power to suspend the operation of certain sections of the 
Act, might readily make it a dead letter. At any rate, it 
would deprive the law, in the eyes of the railroads, of 
some of its most obnoxious features. This was why Mr. 
Reagan opposed it and why Mr. Cullom advocated it. 
The subsequent history of the Commission has been quite 
different from the expectation of either party. 

Every one supposed that the duties of the Commission 
would be largely of a negative character. They had the 
power to suspend one section of the Act which was re- 
garded as specially dangerous. In the debates on the Act, 
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this power had been treated as the really essential thing 
about the Commission. It was on account of the posses- 
sion of this power that it was advocated by some men and 
opposed by others; while those who were neither active 
in support nor in opposition were inclined to regard the 
Commission as a sort of buffer, which was to prevent the 
collision between the law and the railroads from becoming 
too violent. On the whole, its creation was regarded as 
rather a favor to the railroads. The first important acts 
of the Commission tended to confirm this impression. The 
applications of the Southern and other railroad systems 
for a suspension of the Act were granted, — for a limited 
time only, but, nevertheless, in so indiscriminate a fashion 
as to give color to the idea that the law would become a 
dead letter. 

Impartial observers were generally disappointed. Even 
those who disbelieved in the wisdom of the short-haul 
clause, and who had the utmost confidence in Judge 
Cooley and his associates, did not hesitate to express their 
dissent from the policy thus adopted. But they did the 
Commission injustice. The Commissioners did not for a 
moment think of making these temporary suspensions per- 
manent. They gave them their general and sweeping 
character, in order that no one might regard them as a 
precedent for final action. From the Report of the Com- 
mission, it appears that they were, at the outset, substan- 
tially agreed upon the line of policy which they finally 
adopted, but that they deemed it wise to make these tem- 
porary suspensions : first, because they did not like to utter 
a final opinion without fuller opportunity to hear the 
evidence on both sides ; and, second, in order that the rail- 
roads and the shippers of the country might have more 
time to adjust themselves to the new law without violent 
disturbance. 

If any persons thought that the Commissioners intended 
to make the law a dead letter, they were soon undeceived, 
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— long before the definite opinion was rendered. In a 
hearing at New Orleans, one of the witnesses presented 
an elaborate argument to the Commission, showing the 
unwisdom of the law. To this Judge Cooley, speaking 
for the Commissioners, declined to listen. The witness 
urged that his idea was to show that the enforcement of 
the law was unwise, and that it should be suspended under 
the discretionary power of the Commission. The reply of 
Judge Cooley was as follows : — 

We have no such discretionary power whatever, to suspend this 
law or any other law. This law provides that in exceptional cases 
we may make an order, but the question is whether an exceptional 
case is shown. The petitioners before us think that by their peti- 
tions they have shown such a case, and we are ready to hear your evi- 
dence, or the evidence of any other person tending to show the excep- 
tion ; but you produce nothing so far, in argument or otherwise, that 
tends to show an exception. On the other hand, all that you show 
tends to support the proposition that the law is in itself unwise. We 
have no business to assume that, and we do not expect to assume it 
under any circumstances. ... It is a part of the law itself, however, 
that under certain circumstances we may make exceptions ; but, in 
order to entitle us to make the exceptions, there must be some show- 
ing, first by petition and then by evidence, that the exceptional case 
does exist. 

When the Commissioners finally rendered an opinion 
(June 15, 1887, In re Louisville and Nashville, 1 Inter- 
state Commerce Reports, 31), they still further narrowed 
the range of probable exceptions. They call attention to 
the fact that in the bill as originally drafted by the Senate 
committee there was a somewhat stringent provision with 
regard to rates, combined with more general powers for 
the Commission to grant relieving orders ; but that, in the 
bill as modified and finally adopted, not merely were the 
powers of the Commission narrowed, but the law itself 
was also considerably changed by the introduction of the 
phrase "under substantially similar circumstances and 
conditions." " After mature consideration," says Judge 
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Cooley, " we are satisfied that the statute does not require 
that the Commission shall prescribe in every instance the 
exceptional case, and grant its order for relief before the 
carrier is at liberty in its tariffs to depart from the general 
rule." In developing this idea, the Commissioners clearly 
foreshadowed the lines of their subsequent policy. The 
effect of this decision was not to suspend the short-haul sec- 
tion of the Act, but to give such an interpretation to that 
section as should render its suspension necessary. They 
try to give the mildest possible construction, but the few- 
est possible exceptions. 

The section in question reads as follows : — 

See. 4. That it shall be unlawful for any common carrier subject 
to the provisions of this act to charge or receive any greater compen- 
sation in the aggregate for the transportation of passengers, or of like 
kind of property, under substantially similar circumstances and con- 
ditions, for a shorter than for a louger distance over the same line, 
in the same direction, the shorter being included within the longer 
distance ; but this shall not be construed as authorizing any common 
carrier within the terms of this act to charge and receive as great 
compensation for a shorter as for a longer distance. Provided, how- 
ever, That upon application to the Commission appointed under the 
provisions of this act, such common carrier may, in special cases, 
after investigation by the Commission, be authorized to charge less 
for longer than for shorter distances for the transportation of passen- 
gers or property ; and the Commission may from time to time pre- 
scribe the extent to which such designated common carrier may be 
relieved from the operation of this section of the act. 

The Commission interprets this section as follows : — 
1. When the circumstances and conditions are not sub- 
stantially similar, the Act does not apply. The railroads 
can disregard it without special authority from the Com- 
mission. 2. Where the conditions are similar, the Commis- 
sion will not ordinarily suspend the operation of the Act. 
They will not do it even when it seems to be for the 
interest of all parties concerned, unless the case is excep- 
tional, and one of peculiar hardship. In the case of 
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Vermont State Grange v. Boston and Lowell (1 Interstate 
Commerce Reports, 158), the low rates for through busi- 
ness were the only means by which that company could 
secure any share of the traffic. The Commissioners ad- 
mitted that it was the right and even the duty of the Cen- 
tral Vermont to obtain and keep up a through business, if 
they could do so without violation of law. They admitted 
that no injustice was done to the local traffic. They were 
entirely satisfied that a large through business is essential 
to this line, if it is to continue to be a useful line even for 
local business. They are also satisfied that the people of 
Vermont are largely interested in the low rates on the 
long-haul traffic, and that the company cannot afford 
to reduce the rates on the local traffic. Nevertheless, they 
regard the low through rates as a violation of the law, and 
do not consider the case as sufficiently exceptional to jus- 
tify them in suspending the operation of the Act. They 
refuse to make such suspension where it is in some sense 
both just and necessary, because the case is not excep- 
tional. Congress has passed a law which will affect many 
interests adversely ; but, having passed it, Congress pre- 
sumably intends that it shall not be generally suspended, 
but generally obeyed. 

But what constitutes a dissimilarity of circumstances 
and conditions, which will justify the roads in charging 
less for the whole route than for a part of it ? Although 
the Commissioners said that the railroads must decide this 
for themselves, they also indicated what sort of a deci- 
sion was likely to meet with the approval of the Commis- 
sion. The railroads might make exceptions in the case of 
competition with other routes not subject to the provisions 
of the Act. In other words, they might protect themselves 
against water routes or against Canadian railroads. But 
they could not make any exceptions because of the supe- 
rior advantage of through traffic as such, even though it 
should be shown to be less expensive to the carrier ; nor 
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for the purpose of encouraging particular industries or 
localities ; nor because the long-haul traffic will be de- 
stroyed by raising rates to the level of the intermediate 
points. 

The effect of this interpretation was greatly to reduce 
the importance of the long and short haul clause. Had 
Mr. Reagan's view been adopted, and the railroads forced 
to adopt equal mileage rates, it would have been disas- 
trous to the business of the country. Mr. Cullom's milder 
interpretation, which simply forbade a greater aggregate 
charge for the intermediate point, brought the law into 
harmony with the policy which the better managed roads 
were trying to carry out. And the definition of " similar 
circumstances" adopted by the Commission just about 
covered the exceptions which such roads had found them- 
selves forced to make in pursuing that policy. They had 
in many instances made special rates which violated the 
short-haul principle, on grounds which the Commissioners 
had pronounced indispensable ; but their tariff rates were 
in general conformity with it, except as they were affected 
by uncontrolled water competition. The weaker roads 
were the only ones that suffered much, or found much 
difficulty in conforming to the requirements of the Act. 
The Commissioners report that this section is quite gener- 
ally obeyed throughout the North and East, and in general 
by the more powerful corporations passing through rich 
districts ; that the exceptions which still remain are chiefly 
on the Southern and Transcontinental lines. The roads 
that suffer are the ones which must have a share of the 
through traffic in order to live, and must make special 
concessions in order to secure it. 

The difficulty of applying this section of the Act will be 
much diminished if other transportation agencies besides 
railroads be subjected to its provisions. The Commis- 
sioners distinctly recommend that it be extended to in- 
clude express companies, and suggest that it might be 
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applied to water transportation also. Were this done, the 
general result of the changed system of rates would not 
improbably be to the distinct advantage of the railroads : 
the only serious sufferers would be the minor distributing 
centres, which would be deprived of some of the special 
advantages that they have hitherto enjoyed. 

But, while the conflict between the short-haul clause 
and the practice of the better railroads was thus rendered 
less sharp than had been expected, the general sections 
against discrimination were applied with a vigor which 
surprised every one. 

When the Act was first passed, the railroads made a 
strong and, on the whole, surprisingly successful effort to 
do away with personal discrimination in some of its worst 
forms. They had abolished the free-pass system in so 
thorough-going a fashion as to produce no little outcry 
from those people who thought they had a prescriptive 
right to travel without paying for it. They had termi- 
nated their contracts with individual shippers so generally 
as greatly to surprise those observers who knew how 
deeply rooted was the system in the railroad practice of 
the country. Direct, personal discriminations in rates 
almost ceased : where the law was violated in this respect, 
it was by false description of goods, false weight or classi- 
fication, rather than by direct rebates or differences in 
charge. Having gone as far as this, the railroads thought 
that they were safe. 

They were mistaken. The Commission soon showed 
that they intended to have these sections against discrimi- 
nation applied to the fullest extent. The law allowed the 
railroads to sell mileage tickets ; but the Commission in- 
sisted that they must be sold to all persons impartially, 
and not at reduced rates to particular classes of travellers, 
even when such reductions were made on grounds which 
might seem beneficial to the public as well as the rail- 
roads. The law said that the railroads must treat all 
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shippers of freight alike : the Commission insisted that the 
railroad agents must obey the spirit as well as the letter 
of this section. In Keith v. Kentucky Central, it was held 
that exclusive contracts for terminal facilities were unlaw- 
ful ; that a common carrier of live stock is subject to the 
legal duty to provide reasonable and proper facilities for 
receiving and discharging from its cars such live stock as 
is offered for transportation, free of all except the custom- 
ary transportation charges. It did not fully discharge this 
duty by receiving on and discharging from its cars live 
stock at a depot access to which must be purchased. In 
Providence Coal Co. v. Providence and Worcester, it was 
held that the railroads could not lawfully make allowances 
for large shipments, which would give one dealer an ad- 
vantage over his smaller rivals. The railroads might make 
lower rates for carloads than for parcels : this was a neces- 
sity of railroad economy. But in dealing with larger quan- 
tities, even though some advantage was realized by the 
railroads from the centralized shipments, their duty as 
common carriers forbade them to apply the wholesale prin- 
ciple on such. Their obligation to treat their customers 
equally could not be set aside on the ground of any econ- 
omy in dealing with one man rather than several. 

These decisions were important, because they struck 
directly at some of the worst abuses in American rail- 
road management. It was the violation of these principles 
which had given rise to scandals like those connected with 
the Standard Oil Company. It was a source of general 
satisfaction to see the sections thus construed and applied. 
But there was another series of decisions, whose wisdom 
was more doubtful, where the Commissioners strove to 
prohibit local discrimination under these general sections. 
In the case last cited (Providence Coal Company v. Provi- 
dence and Worcester^), they required that the charges to 
Providence on one branch should be as low as to East 
Providence on another, although the former was so 
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crowded with traffic that it was much more convenient 
for the railroad to deliver freight at the other. In two 
cases with regard to Dakota wheat, the Commission in- 
sisted that rates on one branch could not be made inde- 
pendent of those on another branch of the same line, and 
made positive orders with regard to the amount which the 
company should be permitted to charge. The decisions 
in these cases practically assume the rate-making power 
for the Commission, and there is every indication that they 
will be called upon to apply it extensively. There is no 
doubt that the wording of the sections against discrimina- 
tion applies to local as well as personal differences : there 
is some serious doubt how far a body of five men, however 
wise, can undertake to make railroad rates for the country. 

But these doubts and difficulties belong to the future. 
Thus far, the career of the Commission has been a brilliant 
success. Instead of nullifying the law, they have made it 
enforceable. They have given it a construction and an 
application which really mean something. In so doing, 
they have created and are creating a body of transporta- 
tion law, outside of the Act itself. They are wanting in 
many of the external characteristics of a court. But they 
have this most important characteristic, which counts for 
more than anything else : that their decisions are quoted 
as law, and are being successfully enforced, where other 
courts, with far greater nominal authority, have failed to 
accomplish their object. How is it that five men, with 
so little apparent power and without the authority which 
long usage confers, have been able to succeed where their 
predecessors have failed ? 

It is because they understand railroad business suffi- 
ciently to choose principles which can be really carried 
out, instead of relying on analogies and traditions derived 
from a totally different system of transportation and pro- 
duction. The tradition of the courts was that rates should 
be based upon cost of service. It was never systematically 
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applied even by those who enunciated it. So acute a 
thinker as Adam Smith spoke in almost the same breath of 
the necessity of basing tolls upon cost of service and the 
fact that pleasure carriages are charged higher rates than 
drays, without apparently perceiving that the facts contra- 
dicted the theory. Neither in turnpike nor canal tolls 
was the principle ever consistently carried out. Rates 
were based upon value or upon what the traffic would 
bear, quite as much as upon cost of service ; and in the 
very earliest English railroad charters, which were based 
upon the model of canal charters, great varieties in rates 
were allowed on the same goods according as they were 
intended for export or for home consumption. Neverthe- 
less, the courts clung to the theory of cost of service as a 
basis for differences in charge. It was the only one which 
they found it possible to apply readily to cases which were 
presented to them for action. It seemed at first sight like 
an easy one. But the effort to make cost the standard 
really proved the great drawback to all successful attempts 
on the part of the courts to check railroad discrimination. 
They had adopted a principle which could not be carried 
to its logical conclusion without disaster to the business 
interests of the whole community. The attempt to base 
regulation of rates upon an impracticable theory had the 
effect of making all such regulation almost inoperative. 

The cost of railroad service consists of two elements, — 
operating expenses and fixed charges. The former includes 
the cost of handling and carrying the goods. It consists 
chiefly of charges for train and station service and supplies. 
The fixed charges, on the other hand, are those which 
attach to the business as a whole rather than to any par- 
ticular part of it : such are interest charges, administrative 
expenses, and cost of maintenance, so far as this is due to 
weather rather than to wear. It is a principle of good 
railroad economy that each piece of traffic should pay its 
share of the operating expenses. If it did not do so, it 
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would be better to do without the traffic than to handle it. 
The exceptions to this are more apparent than real. But 
it by no means follows that each piece of traffic should pay 
its share of the fixed charges. On the contrary, if busi- 
ness is of such a character that it can only be secured 
by the lowest possible rates, any margin, however slight, 
above operating expenses is an advantage to the railroad. 
The business is made to contribute something to the fixed 
charges ; while, if it were lost altogether, these charges would 
remain the same and the means of defraying them would 
be slightly less. There are very few roads on which ship- 
ments of coal or lumber pay anything like their proportion 
of the fixed charges. But if this coal or lumber business 
were lost, and nothing left to take its place, the community 
and the railroads would both be worse off for it. 

It may be said broadly that railroad freight is of two 
kinds. There is valuable traffic, which can pay high rates, 
but which is, under almost any circumstances, limited in 
quantity ; and there is cheap traffic, which cannot under 
any circumstances pay high rates, but which under suffi- 
ciently low ones may be secured in very large amounts. 
If a railroad is so rich that it can pay all its interest 
charges without any special effort, it is possible to pass a 
law demanding that these two kinds of traffic shall be 
treated in the same way. But the majority of the rail- 
roads are not thus situated. Many of them are scarcely 
meeting their current obligations. Anything which ren- 
ders railroad business unprofitable will diminish the exten- 
sion of facilities which the community needs ; and no sys- 
tem of legislation is so sure to render railroad business 
relatively unprofitable as the attempt to enforce the same 
treatment for both of these classes. 

The cost of handling rich ores differs but slightly from 
that of handling building stone, but the method by which 
the two classes of goods can contribute to the support of a 
railroad is totally different. Within moderate limits, the 
shipment of ore will be the same whether rates be high or 
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low. The supply is so far limited that a reduction in 
charge is apt to go into the pockets of the mine-owners, 
without seriously affecting the total supply or the general 
convenience of the community. On the other hand, the 
attempt to impose high rates on ordinary stone would so 
far check the traffic as to involve serious loss to every 
one ; while the reduction in rates involves a gain of busi- 
ness to the road and lower prices to the community. From 
any attempt at enforced equality, the business interests of 
the country would lose rather than gain. Seduction in 
the rates on ore would have only a very slight beneficial 
effect : increase in the rates on stone would have a disas- 
trous one. Either process would interfere with the power 
of the railroad to meet its fixed charges. 

What is true as between different classes of goods is 
true to a less extent in the comparison between local and 
through traffic. The former is more or less limited in 
quantity : the latter can be expanded almost indefinitely. 
In order that a railroad may be built at all, it is often 
necessary that it should have the chance of securing rela- 
tively high rates on the limited volume of local business 
and a share in the large and cheaply handled through 
traffic, which can only be obtained at much lower propor- 
tionate rates. If the railroad is to be profitable under the 
general scale of charges to which railroads are to-day 
limited, it must have something analogous to the taxing 
power. It must be able to obtain a larger proportion of 
the fixed charges from those lines of business where the 
supply and demand are so limited that they can pay the 
higher rates with least disturbance of the business rela- 
tions of the community and of the world. This is the 
principle of charging what the traffic will bear. The 
attempt of the courts of England and the United States 
to apply a different principle has been practically without 
effect. The attempt which has been made at one time or 
another in almost every country to fix schedules of rates 
in disregard of it has proved disastrous to all concerned. 
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It has so far crippled the railroads that they could not 
make the needed improvements and extensions, and has 
so far diminished railroad enterprise and railroad efficiency 
as to hurt the very men whom it was designed to benefit. 
The Granger legislation was an instance in point. A 
brief trial of the levelling principle was sufficient to show 
that it could not be applied. 

Yet these attempts at legislation were often justified by 
the arbitrary action of the railroads in the application of 
their own principle. They claimed the right, not merely 
to use the taxing power, but to be themselves the judges 
of how it should be applied. Its administration was some- 
times in the hands of local freight agents, who granted the 
special rates to the wrong lines of business and the wrong 
men, — a short-sighted policy, which might finally react 
against the railroad itself, but under which the shippers 
were totally helpless for the time being. Where the sys- 
tem of personal discrimination had taken root, these abuses 
were intolerable. They were worst of all in times of 
active railroad war, when the whole system of rates varied 
from day to day and from place to place. 

What the Commission undertook to do was to adopt the 
railroad principle, but to insist that it should be impar- 
tially and equitably applied. They admitted with but 
slight reservation the theory of the railroad managers, but 
they did not for a single instant admit their claim to be 
the sole judges of how it should be applied in practice. 
They said, in effect, As far as the statutes do not distinctly 
prohibit it, you may charge what the traffic will bear ; but, 
if you make this a pretext for charging what the traffic 
will not bear, we shall at once interfere. This was un- 
questionably the right ground to take. If they had fol- 
lowed the practice of the older courts, and tried to base 
rates on cost of service, the necessities of business would 
have been too strong for them, and would have overthrown 
their principle and their authority. But by taking a 
ground suited to the necessities of the community, and. 
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one which the better class of railroad men admit and 
understand, they have laid the basis for a really effective 
system of regulation. "Whatever may be the errors of 
detail, the fundamental basis of their decisions is sound. 
It is hardly too much to say that it is the only sound law 
which we have with regard to railroad rates. Everything 
else either concedes too much or too little to the discre- 
tion of the companies : it either gives them a power which 
enables them to evade their obligations as common car- 
riers, or it attempts to limit that power on grounds which 
never could or would be carried to their logical conclusion. 
Let us examine the theory of the Commissioners as 
shown by their actions and utterances : — 

1. Rates cannot be based on cost of service. 

While cost, as has been said, is an element to be taken into account 
in the fixing of rates, and one of the very highest importance, it can- 
not, for reasons well understood, be made the sole basis, but it must 
in any case be used with caution and reserve. . . . Any attempt to ap- 
portion the cost therefore would at the best, and under the most 
favorable circumstances only reach an approximation. This is so 
well understood the world over that the propositions which from time 
to time have been made in other countries to measure the charges of 
the carrier by the cost of the carriage solely, have always been aban- 
doned after investigation. (1 Interstate Commerce Reports, 63, 64.) 

2. It may be good public economy as well as good rail- 
road economy that different kinds of traffic should be 
treated on different principles, independent of differences 
in cost of service. 

It is very evident from these figures that neither on the local traf- 
fic alone, nor on that and the joint traffic can a first-class road be 
maintained. It is, therefore the right and we may say the duty of 
the managers of the Central Vermont to obtain and keep up a 
through business, if they can do so without injustice to the local traf- 
fic and without violation of law. No injustice is done to the local 
traffic by taking through traffic at very low rates, provided the doing 
so neither makes the local traffic more expensive nor otherwise in- 
commodes it. . . . We are also satisfied that the people of Vermont 
are largely interested in the low rates on the long-haul traffic. ... It 
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is highly probable that if the people of that State pay high rates on 
local traffic they are fully compensated in the low rates on long-haul 
traffic. (1 Interstate Commerce Reports, 180.) 

Though the Commissioners in this case decided against 
the legality of the particular rates in question, they did so 
not because this was unjust discrimination under the gen- 
eral clause, but because the short-haul clause was the law 
which governed their action, and could not be departed 
from by them on considerations "of equity or of what 
would be for the interest of the parties concerned." 

Every railroad company ought, when it is practicable, to so ar- 
range its tariffs that the burden upon freights shall be proportional 
on all portions of its line, and with a view to revenue sufficient to 
meet all the items of current expense, including the cost of keeping 
up the road, buildings, and equipment, and of returning a fair profit 
to owners. But it is obvious that, in some cases, when there is water 
competition at leading points, it may be impossible to make some 
portion of the traffic pay its equal proportion of the whole cost. If it 
can then be made to pay anything toward the cost, above what the 
taking of it would add to the expense, the railroad ought not, in gen- 
eral, to be forced to reject it, since the surplus, under such circum- 
stances, would be profit. As has been tersely said by M. de la Gour- 
nerie, formerly Inspector-General of bridges and railways in France, 
a railroad " ought not to neglect any traffic of a kind that will increase 
its receipts more than its expenses " ; and long-haul traffic which can 
only be had on these terms may sometimes be taken without wrong- 
ing any one, when, to carry all traffic, or even the major part of it, 
at the like rates, would be simply ruinous. (1 Interstate Commerce 
Reports, 79.) 

For many years it has been the practice of the railroad companies 
connecting Boston with western points to make the rates from such 
points to Boston, upon grain and provisions for export, as low as the 
rates to New York, although the rates upon property for local con- 
sumption have during the same time been higher to Boston than to 
New York, the distance being somewhat greater. The rates to the 
seaboard and abroad, it was shown, are in effect determined by the 
shortest line from the interior, which for this purpose is the Pennsyl- 
vania line ; the other lines conforming substantially to those rates as 
a security to participation in the traffic. . . . Making the allowance in 
some form has been essential to the existence of the trade, since the 
ocean rates from Boston and New York are not materially different 
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and higher interior rates would exclude Boston altogether from par- 
ticipation in the foreign trade ... As explained by the petitions and 
the evidence adduced in their support, the rebate has for its purpose 
to correct an inequality that would otherwise exist, and which, by 
making the cost of foreign shipments by way of Boston greater than 
by way of New York, would practically exclude shippers from the 
choice of the Boston route, though the distance from interior points 
to the foreign market would be practically no greater by that route 
than by the other. ... If such is the real nature of the so-called rebate 
. . . and if no discrimination is made between persons engaged in the 
foreign traffic, but the rebate is paid impartially, and only as a means 
of protecting the Boston route for the export trade against an excess 
in charge that would be ruinous to it, then it is obvious there is no 
occasion for calling upon the Commission to give sanction to a prac. 
tice which would be legal without it. (1 Interstate Commerce Re- 
ports, 24-27.) 

3. This principle cannot be held to justify artificial cases 
of inequality. 

It is just as much the duty of the common carrier, in making its 
low rates on long hauls, to consider whom they may ruin as whom 
they may build up ; and, while the carrier cannot be held responsible 
for the consequences which flow legitimately from tariffs impartially 
arranged, it cannot justify on the ground of public benefit the unequal 
rates which, however beneficial to some, may be equally mischievous 
to others. A great establishment, strengthened by the favor of public 
carriers until it acquires the power to crush competition, and actually 
exercises that power, may by that very fact become an enemy to the 
civil State ; and no benefit it can give to the public, in the low prices 
of its commodities or otherwise, can compensate for the general sense 
of wrong which those must feel who are injured by it, or for the sen- 
timent which grows up in view of its operations, that the law fails to 
give the equality of right and privilege which it nominally promises. 
(1 Interstate Commerce Reports, 68.) 

In applying the principle laid down in this decision the 
Commissioners will themselves examine whether the traffic 
will bear a particular rate. In exempting the railroads 
from the obligation of basing their rates on cost of service, 
they do not free them from all control. On the other 
hand, they subject them to a control which may, under 
certain circumstances, be even more stringent than the 
other. 
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While the inhibition of the fourth section of the statute against 
charging more for a shorter than for a longer distance over the same 
line does not literally apply, the defendant is, under the circumstances, 
required to make its rates reasonable on both branches of its road. If 
the two lines were separately owned and operated, competition might 
substantially equalize the rates. And the fact that one company con- 
trols parallel lines affords no warrant for giving superior advantages 
to the patrons of one line, and denying similar advantages to those 
of the other line. It may not be essential that the rates on the two 
lines should be identical. Some difference on account of greater dis- 
tance and increased operating expenses, and the conditions affecting 
the traffic may be reasonably permissible. Nor is it enough that 
independently considered, as if the parallel line did not exist, the 
higher rates might be deemed reasonable. They should be relatively 
reasonable, in view of their relations to each other and their effect 
upon the public, in order to prevent undue and unreasonable preju- 
dice and disadvantage, and thus in their results become unjust and 
unreasonable. ... If the different rates on the two routes worked no 
hardship or injustice to any one, there would be no occasion for cor- 
rective remedies ; but when, as the fact was shown in this case, the 
producers and millers located in the petitioning towns and along that 
division are seriously injured, and their business disastrously affected 
by the double flat rates charged them, the public interests are con- 
cerned, and a case is presented demanding redress. These rates obvi- 
ously preclude competition with the Minneapolis and St. Paul mills and 
those on the River Division. . . . The act to regulate commerce de- 
mands such adjustments of rates as shall not discriminate unduly in 
favor of the business of certain localities, and prove destructive to simi- 
lar pursuits in other localities. (Boards of Trade Union of Farmington 
et al. v. Chicago, Milwaukee and St. Paul, 1 Interstate Commerce 
Reports, 215.) 

The decision in the case last cited is almost identical in 
its effects with similar decisions in England : in its grounds 
and principles, it is totally different. The final reason for 
enforcing the equality is that the traffic will not bear 
other treatment. Questions of cost are made an inciden- 
tal means of determining the amount of inequality permis- 
sible, rather than a criterion of the right of the railroads 
to act as they do. This distinction is important. It 
shows why the common-law principle of equality may 
be successfully applied by the Commission when it has 
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failed in the hands of the courts. Equality based on 
what the traffic will bear is a very different thing from 
equality based on cost of service. 

- The adoption of this basis for equality is simply the rec- 
ognition of a sound principle of political economy, which 
we cannot better formulate than in the words of the Com- 
mission itself in their report to the Secretary of the Inte- 
rior. "The question of rates is often quite as much a 
question between rival interests and localities as between 
the railroads and any one or more of such localities or in- 
terests." " A railroad company may be rather a nominal 
than a real defendant ; the rate, the classification, or the 
practice complained of may concern some class of its 
customers who approve and defend it more than does the 
railroad company itself, and the company might be en- 
tirely willing to make the change demanded, but for the 
fact that its doing so would bring forward a new class of 
complainants." 

This strikes the point squarely. There is not in Ameri- 
can railroad practice a collision of interest between ship- 
pers as a class and railroad owners as a class. Laws based 
on the supposition that there was, have done much more 
harm than good. It is for the interest of the shippers to 
have railroad profits high, in order that railroad facilities 
may be increased: it is for the interest of the railroads to 
reduce their rates, because the progress of invention is 
constantly making it relatively better economy to do a 
large traffic at low rates than a small one at high rates. 
But the real ground for so much well-founded complaint 
is that railroads have made reductions for one man and 
not for another ; producing an inequality whose benefit to 
the company is but trifling, While its advantage or injury 
to the respective classes of shippers is enormous. It was 
the error of the English Commission that they tried to 
treat these differences as purely matters of railroad econ- 
omy. It is the merit of the American Commission to have 
treated them on broader principles of political economy. 
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The kind of work begun by the Massachusetts Commis- 
sioners nearly twenty years ago is being carried out to-day 
over a wider field, and applied to far more difficult prob- 
lems. 

For the success of the Commissioners in the past few 
months must not blind us to the fact that in the imme- 
diate future they are likely to meet with a series of diffi- 
culties which will tax their skill to the utmost. It is an 
easy thing for a man who understands the subject to state 
sound principles. It is a hard thing, however good his 
understanding and however sound his principles, to apply 
them to anything so complicated as the railroad business 
of the United States. 

The difficulties under the short-haul clause will prob- 
ably not be very great. The Commissioners, as we have 
seen, have generally disclaimed the intention of making 
exceptions. Where foreign competition existed of such 
a character as to constitute substantially different circum- 
stances and conditions, the railroads might take the re- 
sponsibility of making the exceptions themselves. Where 
such foreign and water competition did not exist, the 
Commission would not, as a rule, afford any relief. Each 
decision under the fourth section shut off a vast amount 
of possible questioning. 

But the decisions under the second and third sections 
have had precisely the opposite effect. They have widened 
the possible jurisdiction of the Commission, and have 
opened more questions than they have settled. For in- 
stance, in two recent cases against the Chicago, Milwau- 
kee & St. Paul Railroad, it has been held that the discrim- 
ination was unreasonable and illegal, if rates on one 
branch were made much higher than on the other ; and 
the Commission gave orders as to the extent to which 
reduction in rates must be carried. Where is this process 
to stop ? Will it not involve the assumption of a general 
rate-making power on the part of the Commission and its 
agents? Nothing is more difficult than to determine the 
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relative circumstances and conditions of broad-gauge and 
narrow-gauge lines. Yet one order has been made which 
involves a determination on this point. There is hardly 
a railroad which owns lines of both classes against which 
this order may not furnish a precedent for possible com- 
plaints. 

Again, the short-haul clause prevents the roads from 
granting lower rates to through points than to local ones. 
The railroads have to some extent evaded that require- 
ment by a system of carload rates. Compared with par- 
cel rates from the same locality, the difference in carload 
rates seems unreasonably great. But the railroads assert, 
and probably with good reason, that the business of the 
distributing centres is largely carload business, or at 
least can be accepted and treated as such, while the busi- 
ness of local points is chiefly parcels business ; that there 
is, therefore, a general fairness in the system apart from 
special cases of apparent injustice. The Commissioners 
have already admitted in so many words that the through 
business is more economical for the railroads, and that it 
may be desirable on considerations of equity to enable 
them to offer specially low rates to such business. How 
far will they apply this principle to the carload-rate case ? 
Whichever way they decide this question, the conse- 
quences will be important to the country and rather 
critical for the Commission. If they allow the present 
practice, they allow the continuance of favors to large 
distributing centres, they will perpetuate indefinitely the 
division of labor between city and country, which it was 
the object of the most active promoters of the law to pre- 
vent. If, on the other hand, they decide against the 
legality of the practice, they will interfere with existing 
business methods to a most dangerous extent, in the 
enforcement of a principle whose equity they have them- 
selves called in question. 

Finally, the possible difficulties in the enforcement of 
the law are greatly increased by the prohibition of pools. 
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The motives which led to this prohibition have already 
been indicated. But, whatever may be the opinion as to 
the need for such prohibition, there can be no doubt 
whatever that it renders the difficulties of the Commis- 
sion vastly greater. 

In the first place, the prohibition of pools greatly in- 
creases the difficulty of the railroads in maintaining sys- 
tematic tariffs. This has not been as yet clearly per- 
ceived, because through rates during the past months 
have been extremely well maintained. When the new 
law went into effect, the railroad men did not know what 
were their rights or their duties under it. One thing 
they knew, — that they were tired of fighting, and were 
glad to make the law for the time being a pretext for the 
cessation of rate wars. The danger of disobeying the 
law was greater than the danger of suffering from the cut 
rates of a rival. But there is reason to fear that this state 
of things cannot last. The railroads cannot keep it up, 
even if they would. The recent condition of things in the 
dressed-meat business" is instructive. This is now in the 
hands of a comparatively small number of large shippers. 
One shipper at least threatened to withdraw his business 
from the Grand Trunk, unless that line would grant lower 
rates than the others. To do without this business would 
have involved an appreciable loss to the Grand Trunk. 
But the other roads could not grant the differential with- 
out danger that the other large shippers would transfer 
their business to the Grand Trunk. Under the old sys- 
tem of pools, the matter would have taken care of itself. 
Under the present system, there was no possible solution 
without a war of rates. The Grand Trunk could not do 
without the differential : the other roads could not admit 
it. Where business was so compactly organized that the 
shippers could transfer it almost at will from one road 
to another, they had it in their power to precipitate a 
war of rates. The instructive thing in the whole case is 
that this was probably done on purpose ; that the Grand 
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Trunk, as well as the other roads, was reluctant to enter 
into such a war, but that as long as rates were at any fig- 
ure above operating expenses they could be forced into it. 
In other words, it means that, in the absence of a pooling 
system, a combination of shippers has the power to avoid 
paying anything like a fair share of the fixed charges. A 
statute for prohibiting railroad pools has transferred the 
authority to a less known and less responsible pool of 
shippers.* What were the results in the case of the 
Standard Oil Company before the trunk-line pool had 
developed, we know only too well. There seems to be 
danger that the same kind of result will follow in other 
lines of business now that pools are prohibited. 

The German government was so strongly impressed 
with the fact that even State railroads under similar 
conditions were at the mercy of a ring of shippers, that 
it has not only legalized pools and practised pooling, but 
has of late actually forbidden the shippers to prescribe the 
route over which their traffic shall be carried. In other 
words, it has not merely allowed division of traffic, but 
has prohibited everything else. It remains to be seen 
whether our railroads are strong enough to resist the 
demands of organized shippers, when the State railroads of 
Germany could not, under similar circumstances, do the 
same thing. 

But there is another respect in which the possibility of 
rate war greatly complicates the workings of the Inter- 
state Commerce Law. When rates are maintained and 
railroads relatively prosperous, it is possible to do a great 
many things which are otherwise impossible. A railroad 
which is paying ten per cent, dividends can be regulated 
a great deal more severely than one which can barely pre- 
serve its property from foreclosure. The very weakness of 
railroads constitutes a source of strength for resisting gov- 
ernment interference. If a particular series of decisions 

* The railroads are trying to meet the difficulty by evading the clause 
against pools, — adopting a policy which will virtually result in division of 
traffic, without violating the letter of the law. 
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or statutes palpably lessens the railroad facilities of a com- 
munity, it becomes much harder to enforce them. The 
more railroad profits are reduced, the greater the number 
of cases where this difficulty is felt. It is here that the 
laws of political economy produce their final adjustment. 
If a line of policy makes railroad profits unusually high, 
the country gets more railroads ; if it makes profits low, 
there are fewer railroads. The lines may not always be 
wisely built or well operated, but the general effect is 
incontestable. A country with an artificial system of 
rates based upon cost of service will have fewer railroads 
and smaller train service in proportion to its population. 
Germany and France have less than Belgium ; Belgium 
has less than England ; England, less than America. If 
America had been content with as little train service per 
head of population as Germany has to-day, America could 
have had almost any system of rates she pleased. But 
America was not content. Railroad enterprise was a 
necessity to the growth of the country. If it was found 
that a particular system of railroad regulation stopped 
railroad development, the application of that system was 
checked. The principle was slow in working out its 
results, because, if a railroad was once built, it was there 
more or less permanently. But this was not sufficient to 
prevent the reaction against excessive regulation from 
being felt. Growth was a necessity for our railroad sys- 
tem. If the laws caused railroads to remain stationary, 
the community suffered, and sooner or later modified the 
laws or suffered them to remain in abeyance. 

If the Interstate Commerce Law, whether by its prohibi- 
tion of pools or by its provisions with regard to discrimi- 
nations, seriously reduces railroad profits, this difficulty 
will make itself felt. The Commissioners are undoubtedly 
aware of the danger, but they do not seem to have a full 
conception of its magnitude. They have more than once 
spoken as though a railroad by lowering its charges on 
one line of traffic took the opportunity to make up for it 
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by a different policy on some other article (compare 1 In- 
terstate Commerce Reports, 66). This view has almost 
no foundation in fact. If a railroad has had a tariff 
arranged with even moderate intelligence, a loss on one 
article due to some disturbance of rates is not made up on 
other articles. If the loss is only temporary, it is often 
made up by some slight manipulation of the construction 
account ; but sooner or later it comes out of the pockets 
of the stockholders. The Commission are right in making 
the question whether rates are relatively reasonable the 
important one. But this is not because the low rates in 
one case are made up by the higher rates in the other. 
There is not one case in a thousand where the high rates 
are raised because of the existence of the lower ones. 
They simply are harder to bear on account of the advan- 
tage which the man who gets the low rates has for com- 
peting in the markets of the world. Whatever direct 
loss there is from the low rates comes from the railroad 
owners. 

It is impossible to say where the loss in railroad enter- 
prise begins to be greater than the gain from stopping 
artificial inequalities. The point is very easy to pass : it 
is the duty of the Commission to see that we do not pass 
it. It fortunately happens that the system of railroad 
rates is such that some of the worst abuses can be checked 
without serious loss to the railroads; and, on the other 
hand, that some of those things which are popularly com- 
plained of, and whose cessation would involve great loss 
to the railroads, really do very little harm to any one. If 
the Commission can so interpret the law as to prohibit 
practices of the former class and allow those of the latter 
class to continue, they will have solved their problem as 
far as it is capable of solution. The general principles 
which they have chosen are so good that there is every 
reason to hope they will be equally successful in the more 
difficult task of applying them to doubtful cases. 

Arthur T. Hadley. 



